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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next this norning in Case 09-658, Preno v.

Moor e.

M . Kroger.

ORAL ARGUMENT OF GENERAL JOHN R. KROGER
ON BEHALF OF THE PETI TI ONER

MR. KROGER: M. Chief Justice, and may it
pl ease the Court:

The court of appeals held that Arizona v.
Ful m nante was the clearly established Federal lawto
control and govern the outcone of this case. This was
an error, because this Court has nevér applied
Ful m nante's direct appeal harm ess error standard,
whi ch places the burden of proof on the governnment, to a
col lateral ineffective assistance of counsel claim
where the burden of proof is on the innmate.

I n Boyer, unlike Ful mnante, there is no
trial transcript to review because the defendant pleaded
no contest or guilty before trial. The court of
appeal s' decision conflicts with both
Strickland v. Washington and Hill v. Lockhart and w ||
have grave negative consequences for our crimna

justice system
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JUSTICE GINSBURG. But isn't -- isn't
Ful m nante relevant as -- just for the proposition that
a defendant's own confession carries heavy wei ght,
| eaving the rest of it -- the statenment that -- in
Ful m nante that when a defendant confesses to the crine,
t hat carries heavy wei ght?

MR. KROGER: Yes, Your Honor, | think it's
relevant to that extent, that a confession froma
defendant is significant evidence. However, it
certainly does not inply, as the court of appeals
proceeded to do here, that it controls the prejudice
prong of Strickland, that it sets a new standard of
review of harm essness, that it shifts the burden of
proof onto the governnent, or that if l[imts the
prejudi ce analysis to that question of the potenti al
i npact of the confession at trial.

And so for all those reasons, | -- | think
the -- the court of appeals has gone well beyond any
potential relevance of the Ful m nante deci sion.

JUSTI CE SOTOMAYOR: Is it -- if | am
under st andi ng your argunent, it is that the Court erred
In assumng that if the confession had been
suppressed -- which you're not arguing for or against.
' massum ng you are not taking your am cus's position

that we have to get to the question of what would have

4
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happened in a notion to suppress -- but that under al
circunstances, if there's a suppressible confession, a
def endant shoul d never plead guilty.

You are saying that that conclusion is what
the Ninth Circuit drew and that was w ong?

MR. KROGER: Your Honor, we're -- we are
suggesting that the court was wong both in stating
Ful m nante provided the standard of review, as well as
hol di ng that you can, in effect, assune prejudice sinply
because defense counsel failed to file a notion which
def ense counsel believed was not --

JUSTI CE SOTOVAYOR: So it's another way of
saying what | said, which is, no defendant should pl ead
guilty if it's a suppressible confeséion?

MR. KROGER: That is correct, Your Honor.
That is correct, Your Honor.

JUSTI CE SOTOVAYOR: All right. So now, what
is the other information that woul d have made a plain
guilty in this case inevitable? However, that's a
hi gher standard than you need to neet, but --

MR. KROGER: As -- as Your Honor noted, that
I's a much higher standard than we have to meet under
Hill v. Lockhart. There were very good reasons why
defense counsel's advice that this defendant plead

guilty was sound and reasonabl e advi ce.
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First of all, the defendant faced a very
strong governnent case, even at that stage of the
I nvesti gati on.

Second, there was a potential charge of
aggravated nurder that could be brought if the case were
taken to the grand jury.

Third, the plea offer that was extended to
t he defendant and which the defendant took was very
favorable to the defendant, both in terns of -- of
cappi ng the anount of tinme that the defendant woul d
serve, as well as dism ssing two additional mandatory
m ni mum charges of assault and ki dnapping. So --

JUSTI CE SOTOVAYOR: Were those higher than
the mnimum he pled to? Wre those ﬁandatory m ni nuns
hi gher ?

MR. KROGER: No, Your Honor, but they could
have been run consecutive rather than concurrent.

| -- 1 think nore significant is the fact
t hat when the defendant hinself testified about the
reasons he pled guilty, none of the reasons he provided
had anything to do with the strength of the governnent's
case or the failure of counsel to file the notion.

VWhat the defendant said nmotivated his guilty
pl ea was a concern about an aggravated nurder charge, a

desire not to have to testify against his brother, which
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he believed would be the outcome of a guilty plea. And
those factors were in the defendant's m nd when he
decided to take the guilty plea.

So in this case, even if one were to shift
t he burden onto the governnent -- and | do not believe
that -- that that is consistent with Strickland -- the
governnment woul d prevail here.

This case raises, | think, significant
consequences for application of Strickland and
Hill v. Lockhart. Strickland and Hill clearly place the
burden of proof in a collateral proceeding on the
I nmat e.

The court of appeals here shifted the burden
of proof, pursuant to Ful m nante, onfo t he governnent.
One can see this in the petition appendi x at page 48
where the court states that there is not enough evidence
in the record to prove that the defendant woul d have
pled guilty had the confession been deni ed.

As | stated to Justice Sotomayor, | believe
t he governnment actually could neet that burden, but that
is certainly not the burden that either Strickland or --
or Hill requires.

Second, the Court's application of
Ful m nante transforns the Hill v. Lockhart analysis. It

narrows it to one degree, because it's focused on one

7
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i ssue, what the governnent's evidence would be at trial,
rat her than | ooking at the broad array of issues which

m ght notivate a defendant to plead guilty which the

courts will ook at under -- under Hi Il v. Lockhart.
For exanple, under Hill v. Lockhart the
court will not only |look at the defendant's testinony

with respect to the estimate of the strength of the
governnment's case, but also | ook at the potential for an
addi tional sentence that is higher or additional charges
that carry a higher sentence if the defendant proceeds
with litigation rather than pleading guilty.

It will ook at the investigation risk that
addi ti onal evidence would be found in, if the case
continued rather than term nating in\an early plea. And
it will |ook at personal factors such as the ones that
were evident in this case that m ght notivate a guilty
pl ea.

For those reasons, the Hi Il v. Lockhart
standard enconpasses a broader array of factors in
determ ni ng whether there is prejudice than a sinple
application of Fulm nante's direct appeal post-trial
st andar ds.

It is also the case that the application of
Ful m nante will substantially increase the anmount of

specul ati on which courts have to engage in conpared with

8
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applying the proper Hill v. Lockhart test.

H Il v. Lockhart |limts the amount of
specul ati on by focusing on the defendant's notive in
pl eading guilty and whether the ineffective assistance
coul d have influenced that decision to plead guilty.

JUSTI CE Gl NSBURG: \What about Judge Berzon's
test, that seens to be sinple and a matter of conmon
sense, that if you get rid of the confession, then you
have a better chance of getting a good deal in the plea
bargain? The confession certainly -- it -- this serves
t he defendant to get rid of that as well as weight on
t he prosecution's side.

MR. KROGER: Your Honor, | would say two
things: First, the test which is prdposed by Judge
Berzon in the concurrence has never been recogni zed or
promul gated by this Court. So in a collateral
proceedi ng pursuant to 28 U S. Code 2254, it would not
be clearly established | aw that the State court was
required to foll ow

And second, application of that standard, as
Judge Bybee noted in his concurrence, would require an
I mmense anmount of speculation. 1In this case, the
majority in the Ninth Circuit hypothesized that filing
the notion to suppress the confession would strengthen

the defendant's position in negotiation vis-a-vis the

9
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Gover nnment .

It is also very possible, however, that the
Governnment would respond to filing a notion as opposed
to taking an early offer of guilty plea by taking the
case to the grand jury, seeking an aggravated nurder
charge, and thus, putting the defendant in a worse
position in the case. And, in fact, as Judge Bybee
not ed, he questioned whether the courts have the proper
tools to be able to specul ate years after the guilty
pl ea whether a particular nmotion may have increased or
may have decreased the anmount of | everage that a
def endant has, or what kind of response that that notion
m ght have drawn fromthe prosecution.

JUSTI CE BREYER: But you\have to, don't you?
| mean, what's the alternative? | nmean, inmagine a case
where it's clear there was a mal practice or an
I nadequat e assi stance, and it happened a long tinme ago
and now you have to decide, well, was it prejudicial or
not? It's prejudicial if in the absence of that he
woul d have gone to trial or wouldn't have pl eaded
guilty, or -- and what's the alternative to trying to
figure out whether that's so?

MR. KROGER: Your Honor --

JUSTICE BREYER: It can't be the State

always wins and it can't be the defendant always w ns.

10
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So -- so what's the alternative?
MR. KROGER: | think the alternative, Your
Honor, is application of Hill v. Lockhart, which | ooks

not at specul ati on about how this could or could not
have affected the plea bargai ning process, but |ooks
very concretely at the defendant's pretri al

deci si on-maki ng process and exam nes the record to
determ ne why the defendant pled guilty and whet her they
can prove with a reasonable probability that he would
not have pled guilty --

JUSTI CE BREYER: Oh, but that is -- isn't
that -- sorry, maybe we are just quibbling. | -- |
don't quite see it. That would seemto me to be going
into the plea bargai ning process. wbuld he have pl eaded
guilty, what woul d have happened?

MR. KROGER: | -- | think the difference,
Your Honor, is that when you are applying
Hill v. Lockhart, you al nost al ways have at |east three
very concrete pieces evidence to show the defendant's
state of mnd. You have the defendant's own testinony
or deposition, or in this case both. You have the trial
counsel's affidavit for testinmony about the
deci si on-maki ng process his client engaged in, and then
you have the guilty plea colloquy itself.

So you al ways have a -- a concrete record

11
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that the court years later can review in order to
determ ne what notivated the -- the decision to plead
guilty.

I f one were applying Judge Berzon's proposed
alternative prejudice finding, one would have to engage
in a great deal of speculation. One would, | presune,
have defense counsel and the governnent nake cl ains
about what they m ght have done in response to
hypot hetical s, which does not seemto be a -- a -- a
reasonably judi cable standard. As a --

JUSTI CE SOTOVAYOR: W t hout any
confession -- forget about the brother or the
girlfriend -- assune that there had been no confession,
woul dn't it have been a fair conclus{on to draw that
wi t hout any confession whatsoever that the plea
bar gai ni ng strength of the defendant in this case would
have been appreciably higher and that the prosecutor
woul d have had to offer sonething --

MR. KROGER: Your Honor, if none of -- none
of the three confessions --

JUSTI CE SOTOVAYOR: None of the three --

MR. KROGER -- had been made.

JUSTI CE SOTOVAYOR: -- whatsoever. | nean,
i f the brother's confession -- or the confession to the

brother is a very big piece of why a plea would have

12
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been reasonable in this case. Let's assume no
conf essi on.

MR. KROGER: Your Honor, | still think
taki ng, recommending a guilty plea and taking of a
guilty plea would be a rational response to the
remai ni ng evidence. Even at this early stage in the
proceedi ng, the police had uncovered certainly the body
with the direct shot to the tenple. It had recovered
the -- the nmurder weapon. It had recovered the car
whi ch the defendants had borrowed and which had blood in
the trunk where the victimhad been | ocked and
transported.

They had four w tnesses who were present
when the plan to kidnap and assault fhe victimwas
hatched. So they would have testified very directly
about the form ng of the plot.

There was an eyewi tness who identified the
defendant, M. More, at the trailer where the victim
was abducted. And then, of course, there was a
co-conspirator, M. Salyer, who was cooperating with the
Governnent prior to the confession and whose -- whose
cooperation was known to the defendant.

So, with all of those pieces, even if one
stripped the three confessions out of the case, you

woul d still have a situation where the Governnent 's

13
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case was strong, where there was a very severe risk the
Governnent would go to the grand jury and obtain an
aggravat ed nurder charge, and where there was
significant advantages to pleading early and | ocking in
a |l ower sentence to a felony nurder charge.

JUSTI CE GI NSBURG:. M. Kroger, from --

General Kroger -- fromeverything you said, and | take
it -- fromyour brief, too, that you are not urging
the -- that -- that counsel's assistance was adequate?

You are not contesting that the confession was
i nvoluntary? You seemto be putting everything on the
prejudice issue; is that right?

MR. KROGER: No, Your Honor. W -- we
concede and forfeited the issue that\the -- the notion
to suppress woul d have been neritorious, but believed
the district court got it right when it held that on
both prongs of Strickland, both on deficient performnce
and on prejudice, the defendant has failed to nmake
his -- his -- neet his burden of proof.

| think the -- the prejudice argunent here
is extraordinarily strong, but | think the deficient
performance, even if one concedes that the notion would
have been neritorious, the deficient performnce prong
Is strong as well, because the defendant can't neet his

burden of proof that defense counsel's representation

14
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was unreasonabl e, given the strength of the government's
case, given the quality of the plea offer that was made,
and given the defendant's own reasoni ng for why he pled
guilty.

The case has significant practical
consequences for the crimnal justice system One is
that if the Ninth Circuit's opinion stands, it wll be
much easier to challenge guilty pleas years after the
fact on collateral challenge, and this will undercut the
principle of finality. One would certainly expect to
see fewer Governnment plea offers in cases like this, if
t he Governnent believed years later it would have to
present all of its trial evidence in a collateral
proceeding in order to rebut the preéunption under
Ful m nante that there was prejudice.

Second, it has severe inplications for the
freedom of defense counsel to exercise its discretion
and represent its client using the wide |atitude that
Strickland recogni zed was necessary. Strickland itself
stated that it's a m stake to hemin defense counse
with strict rules about what should or should not be
done, because defense counsel needs that w de |atitude.
If there is a -- a virtual presunption that notions to
suppress nust be filed, even where defense counsel

reasonably believes it will not resound to the advantage

15
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of his client and may cost the client a chance to plea
early, the defense counsel nust take that option, it's a
severe restriction on the --

JUSTICE BREYER: If -- if he had gone to
trial, what's the sentence -- what's the range of
sentence he could have gotten?

MR. KROGER: Your Honor, if he had gone to
trial on the charges that were pending, and these --

t hese were not charges fromthe grand jury, he would
have faced at |east the mandatory m ni num of 25 years
that he pled guilty to, plus the potential of

addi tional -- an additional sentence both on that charge
perhaps as high as life, given the two other potenti al
mandat ory m ni nrum sent ences of -- of\kidnapping and
assault that could be brought.

JUSTI CE BREYER: And if they had gone back
to the grand jury, as the prosecutor | guess could have
done, it could have gone to the grand jury?

MR. KROGER: This case pled guilty before,
Your Honor, yes. So --

JUSTI CE BREYER: It could have gone to the
grand jury. Then what is the maxi rum he coul d have
gotten?

MR. KROGER: It could have been a capital

case, Your Honor. This could have been an aggravated

16
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mur der case because the facts involved a very severe
beating to the extent perhaps of torture where a

Def endant who was very vul nerable who had a protruding

hernia that was in a truss was savagely beaten, his nose

was broken, he was |locked in the trunk of the car, taken

to a renote |location and shot in the tenple with one
shot of a revolver.

It is distinctly possible that the state
woul d have conme fromthe Grand Jury as a capital case
and at the very | east have been an aggravated nurder
carrying a life sentence, not a 25-year sentence.

JUSTI CE Gl NSBURG: \What about his argunent
that his failure -- the Defendant in the case arising
out of this episode, if Salyer did gd to trial and he
ended up getting that exact sane sentence that this
Def endant di d?

MR. KROGER: Yes, Your Honor. M. Salyer
did receive the sane sentence after he went to trial.
Hi s case, though, was very different fromthat of the
Petitioner, because the Petitioner was the individual
who cocked the pistol and fired the round into the head
of the victimkilling him And so it is very unlikely
that the other two co-conspirators would have found
t hensel ves charged with an intentional nurder based on

the facts of this case. But because this pistol could
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only be fired if it were cocked and because the round
went into the tenple, it would have been a reasonably
strong aggravated nurder case agai nst this Defendant who
was the triggerman.

The final point | would like to nmake to the
Court is that this case involves or should involve
significant deference to the State court decision. This
was not a summary denial by the State court. The State
court held a hearing at which it received all testinony
that was available. It made very explicit findings of
fact about the facts in the case. It made a credibility
findi ng about the evidence that had been subm tted by
the Petitioner, and it ruled after citing the proper
Strickland standard that the Defendaﬁt had failed to
carry his burden of proof.

JUSTI CE KENNEDY: It's a little hard when we
take away the finding that the confession was
adm ssible. W have to extract that.

MR. KROGER: Your Honor, even if you --

JUSTI CE KENNEDY: |'m not quite sure what to
do with the State court's case, assum ng we have to
presunme, because of the posture of the case, that the
confessi on was inadm ssi bl e.

MR. KROGER: Your Honor, | would say two

things with respect to that. First of all, the State

18
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court's decision, even if it were incorrect inits
ruling that the confession would not have been

adm ssible, the State court's conclusion that the notion
woul d not have assisted the Defendant in any way, the
finding that it would have been fruitless because of the
ot her confessions, the other two confessions in the
case, is a reasonabl e decision that the Court made and
is dispositive and thus under AEDPA shoul d receive

def erence.

I woul d al so suggest the case is sonmewhat
simlar to Yarborough v. Alvarado. There was a custody
I ssue at stake and this Court explicitly held that one
m ght conme out one way or the other on the custody
I ssue, that reasonable jurists night\split, but t hat
that fact alone rendered the State court's opinion on
vol untariness or on custody in that issue as reasonabl e.

And again, as here, though we are not
asserting that this confession was adm ssi ble, should
the Court consider it, it's clearly a close question on
vol untari ness and sonewhat factually simlar to
Yar borough where even if the State court were was w ong,
It was still a reasonabl e adjudication of the clains.

If there were no further questions fromthe
Court, Your Honor, | would like to reserve the renai nder

of my tinme for rebuttal.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Wax?
ORAL ARGUMENT OF STEVEN T. WAX

ON BEHALF OF THE RESPONDENT

MR. WAX: M. Chief Justice, and may it
pl ease the Court:

M. Moore established prejudice under Hil
fromhis attorney's failure to recogni ze the
I nvol untariness and inadm ssibility of the |engthy tape
recorded statenent obtained fromhimby the police. The
nost critical type of evidence that the State can have
I n any case.

The Ninth Circuit's conclusion to that
effect was correct, and was correctly based on this
Court's precedence of Strickland, HIl, and Ki nmel man.

JUSTI CE SOTOVAYOR: | amhaving a little bit
of trouble here with your argunent for the foll ow ng
reasons. Assume we suppress the confession. Wiy is it
unreasonabl e for the defense attorney to have concl uded
that the evidence show ng your client's presence at the
shooting, and identification as the shooter, that it was
solely that he should have gone to trial on a defense
that he wasn't involved in the shooting at all.

Once you put himin this shooting, then the

only issue he seenms to be confused about is that he

20
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t hi nks that because it was accidental that that presents
a defense to felony nmurder. And that's clearly an
erroneous position on his part.

So what made the case so weak that the
Gover nnent was never going w thout the confession to
prove felony nurder?

MR. WAX: Well, Your Honor, we believe that
the case is not as the State would have it, a strong
case in the absence of this confession.

We al so believe that the proper focus is not
solely on the strength of the State's case, and that
under Hill it is necessary to |look at the totality of
the circunstances, and | ook for the objective factors in
this record that informthe decision\of what M. Moore
woul d have done or would have been likely to have done
in the absence of his counsel's m stakes.

JUSTI CE ALITO. What does your office do in
this situation, all right, a client is indicted in
Federal court and you anticipate that there are all
sorts of notions that you m ght make if this case is
going to trial, but at an early point the prosecution
offers you what |ooks like a really good plea bargain.
Now do you litigate all those notions? |[If you have, you
know, you have a chance of w nning, of suppressing sone

statenments that your client nmade, suppressing physical
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evi dence, getting certain evidence excluded with a
notion in [imne, mybe you could win on a severance
notion, do you think you litigate all those rather than
grabbing a good plea deal when it's offered to you?

MR. WAX: Your Honor, the answer is
certainly no, we do not litigate all of the notions.

JUSTICE ALITO. So if you take the deal,
then you want it later to be open to the Defendant if
he's not, you know, after the Defendant has spent sone
time in jail, he's not too happy with the deal any nore,
he can now conme back and say, well, the Federal public
defender's office was ineffective because they could
have noved to suppress ny confession and the illega
search, et cetera, et cetera, et cetéra, that i1s al
open for relitigation years later?

MR. WAX:  No, Your Honor.

JUSTICE ALI TG  No?

MR. WAX: And the issue here is not as we
have attenpted to articulate in our brief solely and in
the abstract the failure to file the nmotion. The
problemis that M. More's attorney did not understand
that the statement was suppressible. [In the situation
that you are putting to me, if |I or an assistant in ny
office says to a client, |ook, there is a strong notion

to suppress the confession, the drugs, what have you,
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but here are other factors that we should | ook at. And
at the conclusion and with that proper advice the client
decides | will take the deal, then |I have perfornmed
effectively, and the case is not one that could be
subject to a collateral attack as this case is.

JUSTI CE SOTOVAYOR: What woul d have been the
def ense?

MR. WAX: Excuse ne, Your Honor.

JUSTI CE SOTOVAYOR: \What woul d have been the
def ense absent the confession? You have one at trial on
t he confession, suppressing it, how would he have defend
the this case?

MR. WAX:  Your Honor, he would have been
able to defend this case first by arficulating t he
Governnent's obligation to prove his guilt beyond a
reasonabl e doubt. You take out the confession and you
posit it in your questioning of Attorney General Kroger
that the strength of his brother's confession is a
given. We respectfully disagree. The brother Raynond
is a police --

JUSTI CE SOTOVAYOR: \What notive would his
br ot her have had to put himat the scene of this
shooting as the accidental killer? That's all his
br ot her woul d have had to say. He was at the scene, he

accidentally -- this gun went accidentally off.
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MR. WAX: The brother is a police informnt.
The brother describes hinmself in the deposition.

JUSTI CE SOTOVAYOR: Hi s brother had no
pendi ng charges against himat the tine.

MR. WAX: That is true, Your Honor, but the
police had used them as their agent.

JUSTI CE SOTOVAYOR: So what does that have
to do with what interest does his brother have when he
has no pendi ng charges against himat the time, he's
going to use this as a future chip in case he does
sonet hi ng wrong?

MR. WAX: Your Honor, the point is that
he --

JUSTI CE SOTOVAYOR: To pdt his brother into
jail for 25 years? This is illogical, counsel.

MR. WAX: If he were to appear and testify,
which is one of the points that | believe the Ninth
Circuit properly pointed out, that M. More knowi ng his
br ot her m ght have had every confidence --

JUSTI CE BREYER: M ght. See, that's the
trouble. We have a lot of evidence, | think, here, at
| east by first glance, that -- a lot of evidence he shot
the guy. A lot of evidence he carried -- kidnapped him
Al right? And now the -- now, nmaybe it was accidental,

but if it was accidental, it's still felony nurder; and
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he received through the plea bargaining the n ninmm
sentence he could get for that.

You started out by saying that the -- the
State court's conclusion that this was not prejudicial
was clearly wong. All right. |If it's clearly wong,
what is it so clear, that he could get off if he went to
trial?

MR. WAX:  Your Honor, I will respond to the
second part but | believe there is a prem se in which
you said, that we reject. There is no State court
finding under Hll. And there is no deference --

JUSTI CE BREYER: There is no -- there is no
State court finding that this was not prejudicial?

MR. WAX: The court nevef reached the Hil
qgquesti on.

JUSTI CE BREYER: |'m not tal king about Hill.
| don't know the nanes of the cases associated. |
t hought that the court in the State court said -- but I
m ght be wwong; 1'd |like to know -- nmade a finding that
one, this was not ineffective assistance of counsel and
two, it was not prejudicial.

MR. WAX: The State --

JUSTI CE BREYER: Now I haven't read this
very thoroughly, so -- so you -- yet -- so you tell ne

if I"mwong about that.
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MR. WAX: At pages 205 and 206 in the
appendi x in the findings of fact and concl usi ons of | aw,
there are 11 findings of fact. |In one of those findings
of fact, in findings of fact 8 and 9, the State court
used the word fruitless in describing the motion to
suppress. In the conclusions of law the State court
sol ely addressed Strickland. And nowhere in the
analysis is there any reference to the question of what
M . More woul d have done.

JUSTI CE BREYER: Doesn't Strickland require
that it be prejudicial?

MR. WAX: Yes, of course. However, the
anal ysis that was undertaken here never reached the
question of what M. Moore woul d havé done.

JUSTICE BREYER: If | assune that the word
"fruitless" and the reference to Strickland were a
finding, that this is not prejudicial -- if | assune
that for the sake of argunment for the nonment, what is it
t hat you can show that shows it was prejudicial?

MR. WAX: Your Honor, | think --

JUSTI CE BREYER: That was the sane question
| think Justice -- Justice Sotonmayor started with.

MR. WAX:  Your Honor, there is no question
that the evidence with respect to the strength of the

State's case includes the facts that the attorney
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general has identified. There is also as we perceive it
no question but that the objective record showed that
the brother's testinmony woul d have been highly

| npeachabl e based on his prior work as an informant, his
description of hinmself --

JUSTI CE SOTOVAYOR: | npeachabl e how? \What
notive did he have to inplicate his brother? You still
haven't answered that question. All you keep saying is,
he was a past cooperator, he had no pendi ng charges, and
now he has a notive to do this against his brother
because of that?

MR. WAX: Your Honor, | cannot point in the
record to a notive. What | can point to is the fact
that there is in the record his self:description of
hi msel f as the gol den boy for the police, his working
with the sane detective who interrogated his brother
years before when he conpletely avoided a nmurder charge.

And as a defense attorney, in a case
I nvol ving a group of nen who are not necessarily as
soci al i zed and well educated as sone other group, that
his testimony woul d have been subject to inpeachnent.

JUSTI CE ALITO. Even without his testinony,
isn't there a very strong case of kidnapping? Let's
just take it step-by-step. What woul d have been the

defense to the kidnapping charge?
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MR. WAX: The defense to the kidnapping
charge in the absence of the confessions could well have
been a mere presence defense, that M. Moore did not
participate in the kidnapping. He had every right to
put the State to his -- to its burden of proof.

JUSTICE ALITO He didn't -- that he didn't
go to the -- to the victinmis RV with the other nen?
That woul d have been the defense?

MR. WAX: He could certainly have argued
that he did not participate in the kidnapping. He's
there, he's in the car, and he had no participation in
it. But what | believe is being mssed in this
di scussion, if I may, is the focus on the question
required to be analyzed in Hill. wodld M. Moore have
gone to trial? Wuld he have accepted the plea?

JUSTICE GINSBURG: On this --

MR. WAX: And on that there are highly --

JUSTI CE GI NSBURG:. M. Wax, just to clear
out sonme of the underbrush, the Ninth Circuit did say
t hat Ful m nante was really established | aw controlling
this case. | take it that you are not defending that?

MR. WAX: That is correct. The clearly
established | aw that governs here is Strickland, Hil
and Ki mmel man.

JUSTI CE BREYER: Okay. |'ve got on the
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other -- I've got -- the other reason | asked the
question, to be clear about it, is that -- is that he
woul dn't have gone to trial in my mnd unless he had a
pretty good chance of getting a better deal. And what
he -- like getting off. And what he got was the

m ni rum  Okay?

One thing I've witten down is that the
State would not have the confession. That's correct.
Nunber two is he could say his brother is not a very
good brother. Moreover he's a rather dubi ous character
there, and bring all that -- stuff. Was there anything
el se?

MR. WAX: Yes, Your Honor.

JUSTI CE BREYER: | don't\mant to m ss
anyt hi ng.

MR. WAX: Yes, Your Honor. What we have in
this record is highly unusual conbination of four facts
appearing at three different stages in the proceeding.
First, fromhis attorney, who articulated this in the
sentencing -- it's in the supplenmental appendi x at page
7: M. More had a very difficult tinme accepting the
fact that this was a felony nurder charge, or a felony
murder offer. That |leads directly to the fact that M.
Moore did not plead guilty.

This is only a nolo plea. And while in sone
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circunmstances the court will equate a nolo plea with a
plea of guilty, in these circunstances the fact that he
entered a nolo plea only is highly significant on the
question of whether or not he would have rolled the

di ce.

JUSTI CE SOTOVAYOR: And a conpetent -- and a
conpetent counsel is supposed to accept their irrationa
client, who doesn't want to understand the [aw, and | et
himrisk getting an aggravated fel ony charge brought
against him or a capital murder charge brought agai nst
him and not -- and just go ahead? And try the case
because he's not going to recommend to the client, go to
trial, take the plea, because you're irrational?

MR. WAX:  Your Honor -- \

JUSTI CE SOTOVAYOR: That's really what you
are saying, that a conpetent attorney woul d not
recommend to his client take the plea, and that his
client wouldn't ultimtely accept the plea, because the
objective reality is his upside horrible and his
downsi de is al nost a given

MR. WAX: Your Honor, a conpetent counsel
m ght advise his counsel to accept a plea. The question
of the irrational client is however one with which |
regrettably deal on a regular basis. Cients do not

al ways accept ny advice, and for whatever it is worth in

30
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the footnote toward the end of his opinion, Judge

Rei nhardt responds to Judge Bybee by saying: Look, he
may not be better off by pursuing this habeas corpus
action; it is, however, his choice.

JUSTI CE SCALI A:  Yes, but Judge Rei nhardt
and the court of appeals did not in fact apply the test
of Hill, which you are asserting. The test is whether
he woul d have gone to trial. | -- 1 didn't read the
opi nion as ever saying that he would have gone to trial.
The opinion says he could have gotten a better deal.

That's quite a different -- quite a
di fferent question, and I -- I'mnot prepared to nake
that the test.

MR. WAX:  Your Honor --

JUSTI CE SCALI A: But it's not the test

that -- that Hill prescribed.
MR. WAX: | am not advocating for the test
articul ated by Judge Berzon; | believe that it is a

sound approach but it is not what we are advocating for
here. We believe that this record shows that M. More
woul d have gone to trial.

JUSTICE GINSBURG:. Did he say that? |Is
there a statenment in the record that More said he would
have insisted on going to trial had he been advi sed that

t he suppression notion had nmerit?
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MR. WAX: There is -- there is no direct
statement to that effect. 1In all the cases where we
have found where there is such a direct statenment, the
courts al nost always di scount them \What we have here,
we submt, is sonething nore significant, and that is he
did not want to enter a plea. He did not enter a plea,
and then at the first opportunity that he | earned that
his attorney had been ineffective, he noved to undo the
conviction. And we submt that the decision in
Roe v. Flores-Ortega, in which this Court found it
hi ghly significant that Flores-Ortega noved to initiate
an appeal at the first opportunity that he | earned that
t he appeal had been |ost, is applicable here.

That is an objective facf that this Court
has found relevant -- and --

JUSTI CE BREYER: That is an irrel evant
question. | don't see how we could go back to a
possibly irrational state of mnd. | mean, don't --
when you're trying to figure out what a defendant would
have done in the absence of an error in respect to a
pl ea, don't you have to ask a question: \What would a
rati onal person have done.

| mean, | would say that's a good question.
| don't know the answer, but if we are trying to figure

out he m ght have been totally irrational and woul d have
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gone to trial even though he was likely to end up in

jail for life as opposed to 25 years, we should then

reverse it and give hima trial? |'mrather disturbed
by that.

MR. WAX: Your Honor, | am not suggesting
that the --

JUSTI CE BREYER: \What do you actually think
about this?

MR. WAX: | believe that M. Moore was
maki ng a reasoned judgnent. Hi s codefendant brother who
brought the gun to the scene, who by the confessions, is
t he one who pistol-whipped the victim received the
10-year mansl aughter sentence that M. Moore believed he
shoul d have obtained. M. Salyer, mﬁo went to trial,
received the sanme sentence that M. Moore received.

M. Moore's judgnent that this should be
vi ewed as an accident and that it was a highly mtigated
situation --

JUSTICE GINSBURG: | think you -- | think
General Kroger brought up that Moore carried the gun.

It was cocked, and he shot -- who was it? Roger.

MR. WAX: Your Honor, the gun is brought to
the scene -- and this is in the record -- by the
codef endant, Lonnie Wol hiser. He has the gun when he

goes into the trailer and assaults M. Rogers.
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What the district attorney said, the
prosecutor on the scene who understood what was
happeni ng, the prosecutor's description at pages 227 and
228 of the appendix is: This is an accident. The
prosecutors states: They had no intent to kill. The
sole intent here was to put the fear of God into

M. Rogers for his having ripped off his friend

M. Salyer.

The prosecutor describes the incident on the
hill as follows: That M. Wbol hiser, with the gun, is
pushing M. Rogers up the hill. This is a wet and rmuddy
Oregon day and a wet and nuddy Oregon hill. And

M. Rogers and M. Wol hiser go down --

JUSTI CE ALI TGO Excuse né. Vhere was the
citation for this?

MR. WAX: Pages 227 and 228 in the appendi x.
And he also reiterates the fact in the sentencing, which
| believe is at -- at page 3 and 4, the sentencing
proceeding in the --

JUSTI CE BREYER: They believe it. The jury
believes it was an accident. Now, how does that get him
a lighter sentence?

MR. WAX: If he goes to trial, the
i kel i hood, first, of a death penalty needs to be put

of f the table.
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JUSTI CE BREYER: No. The sentence is
25 years mandatory for felony murder. Now, the jury
believes just as you said. It believes it was an
accident; he never intended to pull the trigger.

How does that get hima |lighter sentence?
That's my questi on.

MR. WAX: |If he is convicted solely of the
ki dnapping, if he is convicted of an assault, he can
receive a lighter sentence. |If he is convicted of the
felony nurder, to be sure the mandatory --

JUSTI CE BREYER: Isn't kidnapping a felony?

MR. WAX: Yes. But if he --

JUSTI CE BREYER: Well, then, if he is
ki dnapped -- if he is convicted of tﬁe ki dnappi ng and
there was an accidental murder that took place, |
believe that that would be felony nurder.

MR WAX: If the jury finds himguilty of
that, his sentence will --

JUSTI CE BREYER: Yes. And the defense to
ki dnappi ng was what ?

MR. WAX: Mere presence. He could have
argued a nere presence defense. |In the absence --

JUSTI CE SOTOVAYOR: But four w tnesses put
hi mat the scene to kidnap this guy and scare himto

deat h. O scare him
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MR. WAX: Well, Your Honor, the record shows
t here was one wi tness who put himat the scene. The
record shows that one of the issues that was previously
rai sed, and that in our wi nnowi ng of the issues is not
currently before this Court, is a challenge to the
adm ssibility of the eyewitness identification at the
Rogers trailer

One witness there only, and that would be
subject to challenge, and does not put himinto the
trailer or participating in the kidnapping or the
assaul t.

JUSTI CE SCALI A: M. Wax, as far as the
confession is concerned and its excludability, what
effect do you think we ought to give\to this passage in
the -- in the defendant's agreement to the plea: "
under stand that any admn ssions, statenments, or
confessions which | my have made or any evidence
obt ai ned by virtue of the search and seizure of ny
property may well be inadm ssible against me in
evi dence, unless nmy constitutional rights have been
saf equarded. | understand that if |I would like to speak
to an attorney concerning my constitutional rights, that
the Court will grant me tinme for that purpose.”

MR. WAX: | believe you should give no

credit to that, because that statenment by M. Moore is

36
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

based on the incorrect advice of his attorney. And we
believe that the record here --

JUSTI CE SCALIA: Well, wait. Wiit. This is
not the attorney speaking. | nmean, this is what he
said. He said, "I understand that any adm ssions,
statenments or confessions which | have made may wel
be" -- "may well be inadm ssible against nme in
evi dence. "

MR. WAX:  Your Honor, he had previously been
told by his attorney that they were not. And when he
was questioned in the post-conviction proceeding before
the point of the prejudice under HilIl, he says: | acted
and entered this nolo plea on the advice of counsel.

Now, to be sure there is\a boi | erpl ate
statement to the contrary.

JUSTI CE SCALI A: Well, boilerplate -- |
mean, the man signed it. How can a prosecutor ever
protect hinself against the person who signs a plea
agreenent |ater -- later comng in and saying: Oh, ny
attorney m sadvi sed ne.

| don't care what your attorney advised you.
The plea agreenent itself advises you that this stuff
may be i nadm ssi bl e.

MR. WAX:  Your Honor, what M. Mbore has

said is: | enter this plea on the advice of ny
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attorney. That advice is conceded by the State to have
been incorrect, and the full record of the case includes
that plea petition docunent. It includes the State's
concession that the advice provided was incorrect.

And while a plea petition formis standard
in many State courts, as it is in the Federal court, the
reality is that those forns often include statenents
that are not consistent with the facts that have been
presented or that have occurred previously.

JUSTICE ALITGO Could I just clarify
sonet hi ng?

Is it your position that the prosecutor, in
maki ng his offer of proof at the plea on 227 to 228,
affirmatively said that this was an éccident or did
not -- did not allege that it was intentional?

MR. WAX: He affirmatively states that there
was no intent to kill.

JUSTICE ALITO \Wiere is that? | --

MR. WAX: | believe it's on page 228, where
he comes back in and says one nore thing.

It is on 228. And just sonething that |
m ssed early on: "The indicated intent of the defendant
was to instill fear to the point that the victimwould

not again rip them off. The description --

JUSTICE ALITO You read that as a -- as a
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claimthat there was no intent to kill?

MR. WAX: Yes, sir. And | believe it is
al so consistent with the statenent of the judge at the
sentenci ng, who described this as a case involving two
tragedi es. Everyone who participated -- the |awers for
t he defendants, the prosecutor, and the judge --
recogni zed this was an acci dent.

This was a tragedy. The judge saying,

M. Moore, the person who had | ed a good, | aw- abi ding
life, a person who had been a productive nenber of --

JUSTICE ALITO. | have to say, | think
that's a very aggressive readi ng of what was said here.
It was not necessary for the plea to this offense to
prove an intent to kill, and the stafenent t hat the
i ntent that was necessary, which is | esser intent but
sufficient to support this plea, was present is not a
statenment that a greater nens rea was absent.

And | thought you argued to us that the
prosecutor said this was not intentional. |t was an
acci dent.

MR. WAX: Well, | believe, Your Honor, that
Is the portion to the record to which | amreferring at
page 228. He al so described at the sentencing the facts
of the case as facts involving and consistent with the

slip and the fall.
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Hi s description of the incident is a
description of M. Rogers falling back into the gun. He
did that both at the plea, which | believe is on page
227, and he did it again at the sentencing. And then he
is followed by the judge, who articulates the
circunmstances of this case as involving two tragedies:
To be sure, the death of M. Rogers, but also the

tragedy of M. Moore having accidentally killed his

friend.

If there are no further questions, | thank
the Court.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

General Kroger, you have eight m nutes
remai ni ng. \

REBUTTAL ARGUMENT OF GENERAL JOHN R. KROGER
ON BEHALF OF THE PETI TI ONER

MR. KROGER: M. Chief Justice, and may it
pl ease the Court:

The Court of Appeals here did not apply
clearly established Federal |aw, but applied, for the
first time in a way that is non-mandated by the
decisions of this Court, Fulmnante to a collateral
pr oceedi ng.

The State court's adjudication of this claim

was em nently reasonable on both prongs of Strickl and.
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Accordingly, we would ask this Court to reverse the
judgnment of the Ninth Circuit and to affirmthe judgnment
of the district court.

| would be happy to answer any additi onal
gquestions that the Court may have.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel, the case is submtted.

(Wher eupon, at 11:54 a.m, the case in the

above-entitled matter was submtted.)
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